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DECISION

No 2155
Sofia, 18/02/2010

The Supreme Administrative Court of the Republic of Bulgaria – Second College, at its hearing on the third of February year 2010, composed of:
	CHAIRWOMAN:
	SLAVKA NAJDENOVA 

	MEMBERS:
	SEVDALINA CHERVENKOVA 
LYUBOMIRA MOTOVA


	with Secretary 
	Dimka Popova 
	and with the participation 

	of the Public Prosecutor 
	Dinka Kolarska
	
heard the report delivered 

	by the Chairwoman 
	SLAVKA NAJDENOVA
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	under administrative case No 13155/2009. 






The proceedings on the case are initiated by the order and procedure of Article 229, paragraph 1, item 1 of the Administrative Procedure Code (APC) upon private complaints of Balkani Wildlife Society - Sofia, Ecological Association “Za Zemyata” – Sofia,  Association for Optimization of Justice and Administration – Varna, and Vera Vesselinova Petkanchin from Sofia, against Decision No 456/17.06.2009, delivered on administrative case No 307/2009 by the Administrative Court – Kyustendil,  with which the complaints of the above mentioned complainants against Permit for Usage No SТ-05-310/01.04.2009 of the Deputy Chief of the Directorate for National Construction Supervision (DNCS) were left without consideration and the case proceedings were discontinued. Complaints for non-compliance with the law were lodged and it was requested that the Decision be reversed and the case be sent for deliberation to the Sofia City Administrative Court, or back to the same court for continuation of the court proceedings under their complaints against the indicated Permit. 

The respondent DNCS – Sofia, through its procedural representative at a court hearing expressed opinion of groundlessness of the private complaints. 

The opinion of the representative of the Supreme Administrative Prosecutor’s Office is that the private complaints are grounded and she proposes their acknowledgement.
The Supreme Administrative Court – Second College, in the present panel accepts that the private complaints are filed in the time term under Article 230 of the APC and are procedurally admissible, and after having deliberated the evidence provided under the case in connection with the cassation complaints and after having inspected the Decision, reckons the complaints groundless. 
In this concrete case the private complainants are challenging the issued Permit for Usage No SТ-05-310/01.04.2009 of the Deputy Chief of the DNCS – Sofia for the construction works “Passenger chairlift “Rilski Ezera”, cables NN”, located: on the layout from “Pionerska” Hut up to “Rilski Ezera” Hut, with assignor the Municipality of Sapareva Banya. Upon rightful application of the material law and the Administrative Court has validly accepted that interested stakeholders do not participate in the procedures for the issuance of the Permit for Usage/commissioning of construction as per the order and procedure of Article 177 of  the Law on Territory Planning (LTP),  and the administrative procedures for the Permit’s issuance involve only the assignor and the authorized issuing body, in this case this body being the DNCS in application of the provisions of Ordinance No. 2 dated 31 July 2003 on Commissioning of Construction Works in the Republic of Bulgaria and the Minimum Warranty Periods for Executed Building and Erection Works. This so because the putting into operation of a given construction works is a final phase finalizing the accomplishment of the construction project and the permitting of its usage. At the Permit’s issuance the ascertained construction works are inspected for conformity with Standard 16 Protocol which should have ascertained that the construction is accomplished in conformity with the entered into force Permit for Construction and approved projects. In the existence of made up Protocol ascertaining this, the issuance of Permit for usage is of a formal character and therefore only a denial thereof could be challenged by the assignor, and interested stakeholders are not to be constituted at its issuing. These latter have had the rights to challenge the approved projects and the issued Permit for construction as per the envisaged procedure. The Court has set forth considerations for the selection of the relevant facts and circumstances referring to the active legitimization and has rightfully drawn the conclusions that the challenging party is not actively legitimized to challenge the Permit for Usage. The present instance shares in full the set forth motives of the Decision. To this end the private complaints are groundless by reason of which the Decision being law compliant should be left in force. Rightfully the correspondence on the complaints against the Permit for Construction was sent as per competency to the Administrative Court – Kyustendil taking into consideration the provision of Article 215, paragraph 1 of the LTP, according to which the individual administrative acts under this Law, etc. , can be appealed to the respective administrative court as per the location of the property, as in this concrete case the property in which the construction works constituting the subject of the lawsuit are located falls into the judicial region of the Administrative Court – Kyustendil.

Considering the above stated the Supreme Administrative Court – Second College, in the present court panel, on the grounds of Article 236 in connection with Article 221, paragraph 2 of the APC 
DETERMINED AS FOLLOWS:


LEAVES in FORCE Decision No 456/17.06.2009 issued on administrative case No 307/2009 at the Administrative Court – Kyustendil.
On the grounds of Article 236 in connection with Article 223 of the APC the present Decision is final.
	True to the original, 
	CHAIRWOMAN:
	/signed/ Slavka Najdenova

	Secretary: 
	MEMBERS:
	/signed/ Sevdalina Chervenkova 

/signed/ Lyubomira Motova 
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